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Builctin-q tJrtits ancl Group Titles Act 1980

NOTICE OF AN ORDER OF A REFEREE

28 JanuarY 2005

Mr Laurence Howes
1089 Ki l lYmoon Drive
HOPE ISLAND QLD 4212

Dear Mr Howes

RE: ORDER 0612-2004 - ROSEBANK - 0612'2004

pursuanr to an application for an order made under part V of the Building Units and Group

Tii les Act 1gB0 in relation to GTp 3033, a certif ied true copy of the order, is attached.

A notice of appeal may be lodged, with the prescribed fee, against the enclosed order of a

Referee made under part v oift'e Act, in accordance with the provision of section 106 of the

Act ,no t |a te r than2 ldaysaf te r th isorder takesef fec t .

Yours faithfullY
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for Gommissioner for Body Corporate and
Gommuni ty  Management

Er lqu i r i es  t o :
l . e v e l  1 1 , 2 5 9  Q u e e n  S t r e e t ,  B R I S B A N E ,  Q L D , 4 0 0 0
G P  O  8ox1049 ,  LJR ISBANE,  QLU,4001
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e\ephone . \O7) i1221 7654 Facsinrile : (07) 3227 8023



REFERENCE: 0612'20A4

N u m b e r  o f  S c h e m e :

N a m e  o f  S c h e m e :

Address  o f  Scheme:

ORDER OF A REFEREE

MADE UNDER PART 5 OF

BUILDING UNITS AND GROUP TITLES ACT 1980

3243

Rosebank

1 Rialto Drive HOPE ISLAND QLD 4212

TAKE NOTICE that pursuant to an application made under the abovementioned Act by

Laurence Guy Howes, the co'owner of lot 89

I hereby order that the application by Laurence Guy Howes, the co-owner of lot 89, for an order
seeking the removal of an order by body corporate to remove an "Air Dock", which the applicant
has attlched to their mooring in the secondary thoroughfare watenrvay, is dismissed.

I further order that Laurence Guy Howes, the co-owner of lot 89, remove the air-dock from the

Secondary Thoroughfare waterway of the scheme within 6 weeks of the date of this order, unless
body corporate approval to the air dock under the by-laws is obtained within this time period.

SIGNATURE: ATE: 2Bl01/2005
RA Meek

I HEREI3Y CERTIFY lhat tlte witltin photocopy is a true copy of tlte
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2005.
Referee

be a copy.



STATEMENT OF REFEREE'S REASONS FOR DECISION .  REF 0612-2004

' jRosebank" CTS 0

The applicant, l-aurence Grry Howes, the co-owner of lot 89, has sought the fol lowing order, quote

Removttl of orcler by bocly corporate to remove our Air Dock, which is currenily attachecl to
ottr ntoQnng rn a secondary thoroughfare wateway in tidalwater,

I  he arpplicant also sought the fol lowing interim order: order to prevent the body corporateattempting to remove from its location as stated above. on 12 October 2oo4, the interim ordersolrght by the applicant was dismissed for the reason that:

Givert the undeftaking of the secretary of the body corporate agreeing to take no actiort on
the isstre of removal of the Air Dock pending the "final outcom6" of thTs dispute, I cto ,ot
propose to further consider the terms of the interim order sough/ or to make any interim
order, other than fo dlsmiss this application in so far as if relafes to the intertm orcler.

All  land, including waterways, comprising the approvecl scheme at Hope lsland Resort is governed
by the lntegratecl Resorf Development Act (tlre IRD Act). Section 17g of the IRD Act provides:

179,,1 Deuling with tlisputes
UnLes's olltcrw,ise provicled itt tltis rlct, cL dispute abor.rt lhe opertttion oJ'this Act ot.the righr.s
ruul obligrLtion,s oJ'persons untler thi.s tlct mo.y be dealt yvith under the lluildinp (Jnits ttud
Group 

'l-itles 
,4c:t 1980, purt 5.

Consequently, the relevant dispute resolution provisions are those under the Buitcl ing units and
Group Titles Act 7980 and not the Body Corporate and Community Management Act 79g2, which
is the generic legislat ion now applying to the vast majority of community t i t le schemes operating in
Queensland. Relevantly, sections 77 and 78 of lhe Building Units and Group Tit les Act 1gB0
provide as fol lows -

77 General polvcrs ofref 'eree to make orders
(l) A rel i :Loe lnAy, pttrsuant to an application of abodycorpolate, abodycorporate nlal letgcr, i l
pt 'oltr ietol ' ,  : l  pcfsol l  having atr estate or interest ir i  a lot or an occLlpier of a lot in respect ol '11tarcel,
make :ur ortler ott uny person entitlecl to make an application uncler this subsection or on the
cltairltcrson, secretary or treztsurer of tire body corporate for the settlement of a clispute, or thc
rcctification of a cor-nplzrint, r,vith lespcct to the exercise
or 1;erf onlttnce o1, or the l'ailure to exercise or perfornr, a power, authority, cluty or. l'Lrnctiou
oonfbn'cd ol intltosccl by tliis Act in connection with that parcel.
(2) Wllclc a tltlcly c.ilrporate has a discretiott as to wlrethel ol not it exercises or pertbrr,s a powcr,
atttltority, dr.tty ot' f ' ttt-tctiotr conl'crred or imposed on it by this Act, it shali be cleetrrecl to ir.vc
rc l i tscc l  o l  f t r i lc t l  to  cxerc ise or  pet ' fo t 'n t  that  power,  author i ty ,  duty or  f lnct ion oply i f  i t  has c lcc ic lec l
Itot to cxcl'crlsc or perlbrrl tfiat power', atrtliority, dlty or functiol.
(3) Nolliing irr this part artthorises tlie referee to make zrn orcler of the kincl that
Llorrr [  turclcr scct ior-r  25 or 26.
(4) Nothirrg i rr  this l rart : i f fccts the general i ty of  sLrbsect ion (1),  but an or-cler in
t lcal t  rv i th i t t  any ot i ier scct ion of this part  shzr i l  uot be ntacle uncler this sect iol .

may be lnaclc by the

respect of any t lat tcr

78 Irurthcl '  l )olyers ol '  r .el 'eree
(1) A lcfelcc is enrpolverecl  to r lake an order t l tat-  , ."-  j
( t . r)  rccl t t i rcs a party to the cl is i ; t r te before the reI 'eree to payuroney ngt l ixceeding the sur-r .r  el '$ l  000
Io rr  l rcrson spcci l iccl  in the or-cler;  / t_i
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(b) t 'ct lLlr lcs a Ptrl ' ty to thc cl ispute bcfirre the ref 'elee to c1o, ol ref l 'ain front cioing, so110 spccil iet l  act
to  rv l r rc l r  t l rc  a l t l t l icat ion r .c la lcs;
(c) sLri l<cs t iLrt fbr lvant of ' . jLrr isdrction the cl ispute befoLe the rel-eree.
(2) An ot ' t lcr trtade by a rcfbree may direct that the orcler shall  be compliecl r,vith wit l i r  a t i ' rc
i r r r r i l e r l  i r r  t l r r ,  on le l ' .
(3) An ot 'der l l lacic by a re f 'elee that reqLrires the payment of money uray be nracle to tal<e ef ' fcot
itlstittite t' or so as to talte eI'l'cct upon clel'ault being nracle in corlplying with some other orcler- ntacle
by thc re fbrcc.

The appl icant ,  an owner in  the body corporate scheme known as "Rosebank Gardens" ,  which is  a
body corporate within the "Hope lsland Resort", has made application for an order seeking the
reversal of a body corporate direction to remove an "unapproved attachment to (the appli iant,s)
wet-berth mooring". The al leged unapproved attachment is the instal lat ion by the applicant of an"air dock" * "a submersible and mobile barge which is moored beside our pontoon and which
elevates our boat from the water when it  is not in use" to quote the applicant. The body corporate
alleges that the applicant has made this "unapproved attachment" to theirwet-berth mooring. The
body corporate rel ies, in i ts correspondence to the applicant, on f igure 2B(d) of the Hope lsland
Resort Principal Body Corporate Development Control By-laws which provides that "devices to
elevate vessels from a wet berth location are not permitted".

The applicant is challenging the applicabil i ty of this by-law stating that:

We did not, and do not believe that the Air Dock was in breach of the By-laws as figure 28
(footnote D) is part of the Development Control By-laws that relates to the construction of
moorings. lt did not seem logical to consider the Air Dock to be a modification to the
construction of a mooring for the reasons outlined above (mobile, not part of the propefty,
located in tidalwater beyond the quayline). ...

The applicant seeks an order that the air dock is not in breach of any by-laws, and that on the
basis of hardship to the applicant, should not be required to be removed. In correspondence with
the Architectural Review Authority for the body corporate (the ARA), the applicant acknowledges
that he did not apply for permission prior to purchasing the air dock, assuming that " i t  did not
constitute a modif ication to our mooring and that an approval was therefore not necessary".

In correspondence with the ARA, the applicant has sought to rely on other legislat ion including lhe
Caneils Act 1958 and Ihe Transport Operations (Marine Safety) Act 1994 to argire that the body
corporate does not have jurtsdict ion in regard to the matter. In a teleconference with the part ies
held on Thursday 27 January 2005, I indicated to the part ies that I considered my jurisdict ion in
this dispute l imited to the consideration of the IRD Act and the Building Units and Group Tit les Act
1980, and that I would not be considering arguments pertaining to the other legislat ion mentioned
by the appl icant .

The body corporate opposes the application. The ARA had resolved not to approve the air dock,
and has directed the applicant to remove it .

I t  is  not  d isputed that  the a i r  dock has been insta l led by the appl icant ,  who d id not  seek or  obta in
prior permission of the body corporate for i ts instal lat ion. I note that the air dock is instal led in what
is described in the plan as "secondary thoroughfare". The IRD Act makes provision for the
enactnrent of development control by-laws, primary thoroughfare by-laws and secondary
thoroughfare by-laws. The body corporate has provided rne with copies of the -
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The applicant has not referred to the sr by-taws in his material, and the body corporatesubmission only refers to these by-laws in'a generai ;.;. Even if the applicant were successful inarsuins that the development.oni',J-uv-ir::1iF liir,. him, whic'h ii not acknowredsed, Inevertheless consider that the ST by-laws are rerevaniio this dispute, and l am somewhatsurprised that the body corporate did.not rerer to tnil" fy rr*1 in its correspondence with theapplicant' and in its submission in respect of this "ppti.ufion. specifically, by-law 2.o4.Q1providesthat:

A person must not construct, molify ol vary a Mooring situated or to be situated in or onanv part of the waterway without receiving tie iic,ipriir-;rrft;;'Jipror",.
tn".oTnTll["J:lil,:j,i;ii- sets out the requirements for approvat incrudins, but not timited to:

r Referral of the application to the ARA ,,for consideration";' A recommendation by the ARA on tne appricatd;i" the principat body corporate.
I referred both parties to the terms of this by-law in the teleconference. I consider that the by-law isspecifically applicable to the current scenario. rne appricant indicated tnaine nao not consideredthe relevance of the by-law, and the body corpot"tu rlii"itor indicated that its grounds and othermateriats did refer to this by-raw arbeit in'a generai;;t."' l

I conclude that the requirements of the by-law to be direcfly applicable to this dispute. I considerthe applicant required the prior approva.l bt tne nnn, anJinereafter the body corporate beforeproceeding with the installation of ine air dock. lt i; ;; osputeo that the appticant faited to obtainsuch approval' In the circumstances, I conclude tnat ine abpricant is ln urea-cn of the relevant by-law and prima facie is required to comply with the oit..iiori of the body corporate to remove the airdock.

The applicant's material raises two further or associated issues.

The first is that "we observed that 2 other similar-barges were already present within the resort,,.This appears to form the basis of an argument of disirimination on the part of the body corporate.
The body corporate in its submission states that "the fact that another air dock may has (sic) beenapproved in waterways at Hope lsland Resort is irrelevant to this issue,,.

I do make the observation that the IRD Act permits the making of by-laws specific to eachdevelopment, with very few, if any limitations it seems to me. Moreover, many of the safeguards orconsumer protection aspects of the Body corporate and community ubnagement Act 1g97 haveno application here' For example, undeithe accu Act (section 9+[ " [o6;;;;porate must _

(a) administer the common property and body corporate assets for the benefit of the owners of thelots included in the scheme; and
(b) enforce the community management statement (including any by-laws for the scheme); and(c) cany out the other functions given to the body corporate under this Act and the communitymanagement statement.
(2) The body corporate must act reasonably in anything it does under subsection (l).

ln the teleconference, I did however raise the issue of the other alleged air docks. The applicantdid refer to one other such device within "Rosebank" and another within the Resort. The solicitorfor the body corporate did acknowledge that there was one other such device. I queried thecircumstances of this air dock being approved. The solicitor indicated tnat iiwas most tikely thatthe air dock was not in fact approved. The parties agreed that the owner of the other air dock wasone of the developers / original owners. The solicitoi further indicated that tfe body corporate hadnot approved any air dock or other like devices within tne nesort. i" rrflr1f-iio"o that the other
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air dock was currently in a state of disrepair, and in fact had "sunk" and that it was l ikely that thebody corporate would shortly be taking action against the owner regarding this air dock.

In the circumstances, I am satisfied that the body corporate is not acting in a discriminatory way inseeking to have the applicant remove the air doCk.

The other aspect raised by the applicant is that of hardship. In his grounds, he states -

' " We decided to purchase the Air Dock, which cost $12000 as we have a performance skiboat which rs nof suitable for anti-fouling and cannot be left in the water. There was noother practical alternative to enabte use-fo enioy the use of our boaf as our pontoon l's foosmallto accommodate the boat on a slipway ana we have no place lo sfore the boat on atrailer. ln addition the requirement retrieve ihe boat and trailer from a distant location tolaunch it on each occasion of us.e woutd severely timit our capaciity io ,ryoy our boat and becontrary to the purpose for which we purchased a house on a canal with a mooring.

-.. lf we were compelled to remove the air dock, we have been advised by themanufacturer that it woutd be difficult fo se// and that we could only expect to obtain $6000-$7000 for it' ... Removal of the air dock would therefore cause uiu n1j" amount of
financial and personal hardship.

I consider that these factors cannot justify a denial of the body corporate of its rights under the by-
laws. The applicant was required to obtain approval. He failed to do so. The consequence of this is
that the air dock must be removed, as it does not have approval. The hardship ir r r u s r s i l r r r v r i u , c t D t r u u t r s i l u r l l a v e a p p r o v a l .  l n e n a r o s n l p l s a c o n s e q u e n c e o f
the applicant's own actions, I consider that there is no basis on which the body corporate should
now be estopped from.asse. rting its right to have the applicant comply with the by-taws. In the
circumstances, I intend to dismiss the applicant's application. Moreover, I intend to go further, and
to order the applicant to remove the air-dock from the Secondary are of the scheme
within 6 weeks of the date of this order, unless body
by-laws is obtained within this time period.

to the air dock under the
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